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1. STATEMENT GF CASE

hi- 8 zegple of an anfads laber pfactics charge $480ed on Jamaaey 23, 1255,
by the Delvwdl Brothechoed oF Carpenters and Joinors of dgerion, Loeal Wa, LLE,

{herels seforced to as rhe lindom, the Himgann Zrace Boacd of Teroosuel dppenls

r-|:|||l'_l ecved eoples of rhe charge asnd Bstice pf Boarlug nn rhe Silvwe B Gounty
Commlpg Lsmusw,

The Tndoc’s charge, hersdn referred ta aa TLE o 3, 1¥75, hapteally allepeg
Ehat tho 51lver bme County. Comxlesinners, hossdc referrod to an the Empleyii,

=uniracted odl carpentTy BOPE whick resulced i tkw Iaroff of o rovmcy catsantar,

laxnl thnt thess periana conaticuted d winlaelen of Segtiem LGOS (1) 0el, BiC.ML,
{1328 This nection of the law deals wpecifloally with she fatllure ol ap ssploy—
B2 to kargadin 1o good Fafth, The Salon'n Tenoaiing ie chie maccer is: heped nn
the rulfsip oF the United Hsmbpn Fuprese Court in tho "Fihzehnonrd r,u:nu.“l in

wnich the wubcomtractiog dwene Ly contesplstad.

Ihe Fopluysr filed am anewer bo ths chirge em Bebruary 25, 1570%, apd haxl-
culiy denied muid charge oo ke grovmds thot che Iapufl of Mr. Joks Belbom, cha
LaFjfemeer in gukatlon, san due w0 Tisonl consldezatfons.  The Enpluyiis alan
denind that work wae subcontTaoesd nut which should huve bees umedprad Lo B
f3eiton umder. the terme of the collnitdve bargoi=ing apreencnt in exlstincs be-

| tueen: the Enpluyer and the Unlon, Tt vap aluy elaized by the Expioyer chac

[T, Zant i Dot oF Machininss 1. RLRS {Fébrhoand Faper Praducte’ 38 p 24

i A11, &F IRENQRER (04, 00, IP3) off'd 377 U.5. DON. 67 LEAN rece (ipads.

Vo Ko that the tiom FEled #R4 oharge ow sotEary B, ApRE. owmd e cmended
s phergd phortly Sherecfier,. — The Bomrd seceitvd ake TIFDE ST o She
ahersaw om Pabruaey 11, 1878, md -y anerdod oumsen aw Fabrary - 88 JE7E:




1 Staturory. requlremenen promhced tho cwll for Wdes on che ware shat =he Usion
B teetazs ateld heve been nsEigninl to Mr, bolTomd
3 A che duly pppoioted Besrlig sxaminer of the Boked af Feracrnel Appeals,
8| T conductnd the hansdng “hield HMorch 14, 1975, In mccrrdnpop wich the peovisisns
8 | o the Hontans Adalndwerative Proceddsdak fet [heckine N2-5E0L tn EI=4235,
G || Fevinid Sodes 12 FHoitaiw. 1047,
T After chorough sedles of the entire roperd al the peee, fncludieg suoed
B[ tesimony awl rridence, I muka rhe Tallneingt
g II. FINDIEGE OF FALT
20| The plleped Unfuis Lubor Praccice
13 B Hr. lohn: Bolcon werked for the Enfiloyer contIniimaly From Decomber 1,
L_E L¥35 o December 1, 1974, Be had wizked intecsittencly for thi Erplnyer prior
L3 || tn this laot cerm of employeesi.
14 bz or about Tucember |, 1974, the Faplover iaid off Hr, Balcon adthoor
10| yotten, e wan teld Fhit there wers iceafficient fumls to kaep o COTPEULiES
16| mwpIovud, and that ea suun an the budger would permit, he sweuld he rehired,
11"" fcraneselpe, page 710
1u Hr. James Codigan, buglness representative for the Untoo, ceselfied thae
15l e sl mor Busn informod of the tncmies! lawofr,
20 | 2o cAubkmquent o Mro Belton's loyoff es Beceber 1, 1474, tha Unicn, as
B11 storenmnrioned, filed an usfeir lahor proctice thatge wich the Doszd. &b the
B2l Busr fiig, Hr. Caffyae cectended tiar Br. 8cltan should ssi Enes Bwon lald off
8% for either lack of wrk er findn because b gutemmbes cepodeltfif prolect oy che
Ed {24 tver Daw Cempty Jnld ves undurway, and chatrt My, Béloop mhnnuld Save S
B | s dgmud tlie cutpentey wnthk oo this projece.
=& 3. The Unton sharged thor Emplovesr "s nctions in ConEgaskbng tub the Te-
AT | mecdinling of tha pogney Jall nue anly vioiaced the fntent nf the ccootrect ha=
28 | ywrpn che e pareime, BUC aF Wod svarred in che’ cludge, ran direpcly puintaes
29 R eu WLm Trecedest st in che Flbzebadsd Luap copcerning esplover wohtoncTascing
30 §procelcmi:
=1 Thie =ployer atgues thic s peejecs of this seopa, had tn be Let 2oy bEd
s I PeTEUENL 1o fetbtone 14-1B0% aiol 1R=LA0A.1, 5208, %047, Tt sune Eorther WE s
hte . thu exleting coucract batwess the Beployer and che Uning d4d no: précludn
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Pasr Eaplyymens Pracolesk: Eilver 3o County

bi Hri Coddgim Ematified thar the minbes of sarpenters working tor the
Eoployes fluctusesd from cme (1) to four L43. 3t appenrs chat the nueser
| botklay in dezersiced by che aocunt of work which hos s ls dnrk, AT chue 2oy
svailable be Fund sesh work, Tun 1974, thecs vecs tun carpentucs prsdopedpe
He. Boloom, end Wr, fews Salliven shn bews-sorisd castinuemaly For che Baplopsc
Tor wppropimetely fifreey (15} Fears.

Thé Tecord e exiguous conderning che particelusd of M. Saltnn's -
ployemms wch che Councy peler Eoo his hiring oo Decembos 1, LUTY,  From whet
I can dudice bowmnir; Hr. Bolomm Has pewer werksd "Huli-sdme! for the Exployex
hofore December I, I973. In fha pent, M. Boltnn o pald Froo boch federal
revenul skaelng ned gennral county constructios Fueds.  Ir ales nFPELCE Clint b
bad bired for specitie e,

e Lodigee cited wumeroad exmsgles of ¥r. Boiton’s siirk, cEneluddng Ehe
reriduling of the Councy Atknrmer's pffdicen, aod saincendnce wuck on olmost
erery County bullding ab sne time of aisEher,  Mr. Ecibon"n 1ase ©am of

FRployeint dn FRET pope cée sanitfia oF L. wap - tpasifiepl Iy upesik wrldng an

f{the County Atrocnev's -afficgs: Wr. Bil Delffenrge, Comnby Lommdsolemer, tea—

tifded: char M. Aofcon e fired upnoificalty io Hecembey, 1573, for cliis
tuncdrling” grojece and thes federil fevenye eiering funds wure wned. {ce. jre-dL)

It wep uncocteatsd thor Me, finlion Lk un urperioneed and capobls =orponcer

ap well ik g good sbrker,
4. The Iminn contended tBatb the dob oo the Gouncy Arcorsey's nEflcep van
EXteniivi padntenonce cdrpencry work, aod phat there wae sfsilar vork hielag

done oo the county jail thee shoold Eavi boom asafined e Hr. Bolcog. ‘The

Akelgmed 1o Mr. Boltee. Mr. Zelcoc testified chap this seandeling caoc 3o
excuue of (REnty choudaasd dollars (520, 0000004, Mo, Ditanrre ascimani® - suat
ol apprexcizately cen thaceond {$10,050.00) for the projese,

Ie In clesr frow the Tecord thet séme of the Johu buulgnmi to v, Holton

Livi benn ap extensive af the =nclre fercwialing jab that is pressocly uedervey

reendelicg of Ehe Councy Ercetney’y of fices wnz npe oF the BoEE cxEsmaive et Evad




|
|
1f e Che S31ver Bok County Jall In termn of obser cdadst, layélivessnr of oflhas
£ crafcs, ‘oo, S 1 @EE]l wpamk GnocEfn point further in the dfecossion G Stat
= Lave povernieq Councy cenEfdsElng  Fracticea,
&1 the Eitsting Coucrace
= 8, The present cootract letwesen tha Tidan asd she Esployer i offective
8 reen doly 0, L93E fo Jdone 30, 18%5, 0 [llofon's exhibit &) The cellagilve
Tl borgainieg hiscary butwwan the ceo parcies Tanges hool s nunber of yesrs. Tho
& Eaplayer aloo nogbCinbes separuse conbpactp =ith ocher ccaft unions.
B Fs The comcruor Lo sluirspeeriznd Sy s Teretdebles monag=ment'n Tights
1% clonup whizh r=adp as followo:
11 Tho gopluyer-haw the exclusive ducy and righr to deroreing tha
1 uality omd quaocity of work, fo zarage Che biwinexn uzd
Zchadile Ehp werks The Unddm recopgnires che respocsibalicy
topoasd upom 1cs lurdodde=zden, ded reelizea thet e arder
4 o provide niklmme epporiunitdee For continoing. eeplovesene
1 poad werkdng rondicions ond & Wigh standard of wegen, the
4 Employer susr ba nbkls to minege and cperate sfflcisnily ani
1A scapmeisally, consistent with foly lubor scandavds 455 cha
Laws of the Svate pf Montana.  The Undon chrooph Lte bargeining
1 sy, sgTefs o ccoperoce 1n fhe nrtredsscnrs of thooe poals,
The Eaplover. therefobn vetaiow all rdehin unt ﬂl:l'_l" an
14 guueddically coynped by this spreement. seaphsnfs added)
1B The pEgacioCisns tm Lhis cantract comsloted of che Infon soboicolng &
18 Propooid QODECdcT Lo Chi Foplovec: the Eeployer modn gone chanpes co "conform
a0 tooptate taw:"aod the Union toen olpoed che cimicack wa zccepiakls,
ol 2t wheilS be mentioned that the above manazczesc's plghts Clause wil
g ddfipd o che Elear combrect sabrlteed by the Undon toozhe Employvec. o Exsloyexr's
ax exhibit- A} This fece dp signdficane & Ehis wrrany Elates ‘wan wim throngd
a4 collaerive hetpnining sven choorh cheare vas= nor & prest Jdeal of Lerpaining
BE domie,  AIchesiph thebs wia on ptricpest ohiectien, the leden sweetdmesd bhe
:Eﬁ peTice of cblda evidunce and podsited nut Ehat Eherd wes soor wTising ans ne—
s derlining dong on Beplover o exbibdc & thor wae onot the wack of phe Unddn,
oE I Ehink it scfficisns rhaz 1 om cognizanc of chese additional matkings
T .
o This dormesl 8 beth relpcheend depertent. TC ghowld be coosldered he—
el
30 casne 2t 18 Pondamencal Lo pacabliphleg wiel exszcly-was hecgalned fop-la
%1 cetAn ol WOk wfd. CIc dd &lan InEwgial in eagah] I..lJ'_l|1|;| whnlFsl ronnt Bk
ag Erion had waived fis Tighio coobovpaln’on the subconcrecring mézowr,
Y
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8. There sre saee nufalils pnd #ericon deficfencipn 4n che sonTrasix
There ip oo succloct defdnledfan’ of vhe s 4o the bargainiog u|:|_‘|:_E ThirTa L5
pe Aufleieton ©f the borgeininy usic vorkd of Ly olher wnedw wiat stk 1 to
be dope. Thare Id oot even & oem®lance o 6@ "I.'ir."l.ﬂrl'r';ﬂrl.l'l for u'rl:l:lm'l::h:ll:l':"
prosedir.

Thie Upion wisurliey =i|:|||.':g e ERfTly Seood and ie A heta wlierd $is poes=
ELLLLTy @l unlalp labur peactine ariees An chig caoo.  HosienlIw, 1® racoge
niz=s che Unioe ae the "erclusive reprepeccoci=e bargaining epent.wdch CagfpBiD

Lo wxges; hours of work, anf other camdlvienp of employmenz."  (emphoyic addod)

It La chi sbove underlined phrape which hus bees- dutwrpreted by the-WLEE co
Inclode the sabjéecr ol BIIhmrl-l:'l‘i_-ﬂl:iﬂE.E.lﬂl'l i is hose I poedimd Lhee-2lhe

Cmyinn hee called accention kb Fihewhangd.
Fiwtler lenguage S present in the Montano Fublie Esplovees Callective

rarpaining Aot Sesviee 59-1602(5) 5.C.0H. 1947 Teads:

Mlater ergauieseion' memne any organization or asec:iocion ot eny
i in which emploress percicipacu s wldek welura Foe (e prin=
oryopurpose of dealisg wEL smplovirs concarndng grisrances, lokar
dispures, wiged, valuw ol pay, Bsurs of soplorsect fringe benctics, o
gtz sonditiome of emplovest,” (emphasia sdded)

Eacouse of pielior pasdlng En the standing concrocs betleen theso D
putties, the Batlonal Tabar Bilpldpne Act, and the Moctons Public Employces
Colluctive bnzgadning dot, dr 16 secesesry eno dmesinp snd explore the quescion
of mibconeraccing in my dioosersios.

Srare law Concesming. County Concraccing BPracsisen

Y, SBecrienm 16-18203; ROC.BL LBLT | ppasks spacifically to whac.purchaceo
we ematruciiom Jobe meor be Dor ost for Bady Tha p=imd dutdrmdnant wn ic
whalhns or ot bidp mist e caken for o pOTCIculer fmechios of cenafrecilos

Jok Is cake.  Thé justlnent lanpunge concerning constructine Todds!

# T omtion thess’ fafdelepden hasnieg theu oy -.fw-u-l'l'l'-ﬁtal."ﬂr? H-nn:fret-ﬂiy i

Jitzta pf aallositip DarpEeneng By dhe HEED -::ln:-!--.-:'-\‘l n:ll:!-u_r dpoontial 0 ihe
By of-a pellasitiin Hompeiming ograsaent: A pantrast o ol li ersund e
Fremawork of 4 detprrinaedon af watt wosh-fo 10 be dorme, W ires 280 Gk
el Ee wnler oowirarts ol e E ot fe e b poid Ynfsagen. oid” bawalite
Jor sk deftded dark A grieodmca ardifer ardd trapiog pppeedieg fe) eorrensby
AAlpfl 4 redcsng diapgedea . hdocior of differing dntarpretation of Hhoaw
FAirdmneeriar] aonafduretions, :
2. Ppode g TrtdcnigtTonal Dimgehorimes s doami o P41 OF Bd B7E, 243, B0 LERN (D620 10
e ol tmerce ST e T Led HLAR #-5.5‘ G -LERN - LTER (AREsl,

d. Hethlehar Praui Coo JA8-NMORE 1600, 50 TRRAN TOIE 196kl Onoen ool Do)
din NLEE G085, o0 LRRA T388 fapall,

A NS, Bepe N 112PCD TET R LA RN (0A-T, TedLd

. “Hestinghruas. Corp (180 NIRE 2579, 4F SHRW 1357 {2865)
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“Hu eongranc shell be enterud inen between a Loas2 of Ennsy
roEmisplonerd [oF bhe porchang of &0y ankemchile, truck orl oflcs
walilelu, .. .or fat the conatructian of amy bedldfsg, Tor widch

Frks be pald oosie dn expess bf owo Chocoand &nllare (58 G40
without firet pablinhing & HOELEe calliNE ToT Bite o Smreiaicing

a nptdice calling dov Eldw for FUMMIEMIG thr faes.|  [mepranie nddes )

gaccion IC-18M .1 fnrrher gualiffes: this requirencne, TF saida:

“Diviston of contoncts to sirsmren: bidding pracilutis penhibited,
Rheneyer any Zow of thin scote providen d lizilecing ugon the
oot off =meeey rhor & oowoCy sus - wepend opon any pblic wnrk wr
tiom PEOJeEE to-montTact unlesr compusltlwe bidding procedures; a
znunty ghall sor cifdunvest guch provisinn hy dividing n public
work of comuerargfon profest er quantum of Mozl to be perknemd
Lhesounder whiich by les hature Sp-characcer ia Intugral to.mich
public work oy cuesbrustion project, of _pszwen to sncooplinh one
Gf Ebt hawio purposes or fupcsdonn thersst, dsen Boveri] contracte,
seporace worl ordsre or hy any si=iler devics.

L. An aforpoeticinped;, an integrol aepect of cha Union'wocooe ie chat
He. 8clton wos folly cepable co da the carpencry work on the funty jail; and
elist thio Work wes repcpracion o muinkensnce, NoE new conslruction, and
therofore wis not really different foem she werk ho had less doling Toc Ehe
Eeplorver mll elong: Secedon DA-1883-2.0 M. 134T, dasn nepte thari

"IProvided chat tlie provindons of this weetien shell not sppiv
bolcontrasckta Far public priutieg éntersed into dn acoordasnd witk
Lhe proviotons of Chapter 12, of Ticlo I6 and arovided firther,
thae the provietme of chis gestics akall met apply to concracts
Fub purchopse, which in che apclnios of Hhe boocd, ore sadi-uicus-
eacy 0¥ ddren, Floed, .. "0, ¢r for cescoracloe .af & ongd { edem
of usefulewns wiich has bees descrevsd by acoldent, wear, Cear,
minchief..." (@planis sddes}

As i renilt of these conslderstions = pood denl of the cestlssuy at
ehve Learlug dialt with che question of whekhar che Gouncy Jei1 projesc con—
Atdtised maintonance wofk of the cype that che Councy eafpenters had hesn doing
fur the Imployer, oF uhuther 3t exs chat type of Wtk sulileit 2o the sosbreot—
ing vojulromenco specifiod Ao the alove sercinsed pannagen of che liw.

The work on the Councy Attofesy's offices dmvolved puctlog up patisloza,

rebudldiing winfow Frozde, sheet rocklog, ecs, . in slectricinn wne liired virthoue

bid, o serire the sffican ap Mr. Folcon's woth proE e

The work in the ocouscy (sfl has {nuciVed oxrensive enployment af othes
crafrs, such me irooworkers, ploscezeen, (wlectricinns and pluebers. T lave
blready =mentinnes shar 1 dp pob bellevws He. Bslesn ko vorked on ony dob as

rrienslve au clat of the sminty Jail for the employec.
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¥r. Codipan®n zeb:iessmy mibatansistdd this spssprmenc:-

"he chinp T @00l 12¥e to puine oub, (Phal se - baue s phiectless
to Ll Tvwt Bew Lounsy ssntrAcEtng ot she work 20 the. {afl “Teap

did mor cose dnder our calleerive horgalileg ugiiesesr.  Thers s

Aropn WOIRerR, Eenmient flifhhess, 6 Ecepemdces - wmonmb of phmhjn_j-l
#loctrical wark . Eflver Bie County, oo oy beswledpe doad sob Eave
:- ce:]nr:ur.!l.-.-: herpaicicy agresmens thot covers chide sype of wres”
B piak ' ’

Mr. Coldigan-sleo tpatifles that he hed nooobfectdop to the cootroct let put

on Che B1Iver Bow Cousty Huyrading fawe which fovelyed ned conscruccion

11, The Exployér cook e posleion thek =hé Taw seguolced that che wirk
sin bhe Sdiver llow County Joll hod o B conceactod col fb whels (on lines
516 11 page &) Exployer alse coocended thar this depisian wau proapeed by
Che adivien ramidarad by bhe pychizeccural f4rm of Herle-Aanies and mc-.c:l.rr.-tu. InE.

lilh;-l-:l';'l-_'r"u exfiibdr &5,

The contract Wud avesdid o Yaylor-Mehowsll Ceoecruction tor the oum of

S107 RGO (Emplovers eoddlde &),
| 1X. The tpion did caioe-a poinc which soaslipates the cafin. Tl Counzy
| pEinfat wab worideg on the Gounty Jall wich rhe sen employed By Teglae=Hebesneld
GonsTractdan Chip prl=& peatrectore on the job.
DISAIEE bk

Thic Coge pEEEenbs b mobar ul soeales: Lemian, mof e lakeE of whilch ia
the mitcooooncting probles elluded o by che Unfosm li Ics mencdenlog of Chi
Fibréboard fnss. The sebconcrpcbing isemie, and Boo It relates tio the enllec-
Tive bePgainleg proccis, ki bom ceonbderad Inoa meher o ensns bafore bl
Matimmel Libor Erlations Scard in che lact .Jtl'_l.l.nll:.:I afchiniph this Lomié 18
mat entlrely snccled; the MU hee osec sowe ) fundanencal srende Ao thie ares,
The bonacd of El:rl-_:-TmE] Aprenle dm por bownd by thin precedens, bur 4t wmpls
he wibn 30 lnak cionelx st the wxparience ans expectiee el £b& HLER In thaa
Pugatid.

These Lo hbwdwvie, @ diselbcr pernChLllIly fher this =apn ceald Tid dinnteeed
offhand wirhaat speokfsg: o' che JLEEIfOE Sgpue of subeeotrocting. It cmild
bE aighed, especfally In view of zhe plerdisgs of che linion, thet the: Tesl guea—
cipe Inothils meccar Lo ner 4140 the Eoployer rofuse o bacpoin inogoad faith,

PR ek oend St M Gare Al Trsamiattima T Indde o Flestrdienl | fediz,
od Moairoes AforEarn, APL-0S0.  Taf NLRBoTENE BN LRI ISER (IPRES.
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bt Tarhis 3Hd the Eaployoer sissly wislate the exintiig conkract sherebr
Tialugley thie case to o dlspite of comcracc? IF thi Jatter were the rase,
chen Thic ehapge would be dlsnlnsnd for Lack of urisdiscien ns controct
dispuces afe mrttere for grievsiics peccadures or wlclestely the coures,

But 1n avder tn pllor ooy iul'p:ll:irrp thec the Employer did sapagh anmshoo
in unkalr labor pructice, 1 choose ro A1lustrnty in Light of HLEE presudest
&id ocher consldetaciann: vhich apply apecifizally o this case,, thoc che
Eaployer's actinne of Letcing cut n oontTact on Che Srmety 4adl protect ans
the layles aff af Hr, d¢ho Baltin, are ot only an=elsted, but conclusively
dé mot coencitute-a Foilure o Sargadn o good fzich.

Lo chd Azportpct-Westinglioosu E-nu,ﬂ'rhn HLED rénfers rhi tant dufin-
itdve explamacion nf how it resds ehd ducieing of the Tulted Seutes Lapzune

Court fe Fikrsboard. 'A sitles of tesch weee lald dewn by the JICHD tn deter-

IIIIJ-I:I-'|= Whathe: ar por A pECticulsr sahcontracting decisice necensitatss hrc-

gpindnj. Subemidrncting of unic work does noc requlrs LEvpalzing; waid |:I'!|:
bonrd . 171

1} che sohesmbracticg 1s potdvated snlely by ecoonic reasona;

(2] it has been enutoeesy for Che CoSpany Lo auhésnbencl vardowe

winde of work]

(3] =o subpsontinl vardancs da whoewm o k0 or degreon fTos the

ewtukliphiesd past praccice of the esployer;

(4] oo migedficene Setriment reseits o esplovesn lp the wnit;

(3] che unisn hew lad g oapportuticy to borgadn sl churees 40

pristing subsoutbies iag practices ot feneral sippotiering RUNEiogE .
1E would be unetul to uzacine thuss Five testeoor <rizerin wich reapeee
to the code At haod.

1- Ir s eocirely placeible chot the Daployer Lo thin Skep wes mpabfvsted
solaly by scnnoodc Teasems. I kaye ma resscn oo doobt Mri Dedeprge's cea-—
Timnny- rhat che ExployeT wed astlng oo the advice of the gootitece. Thizs
ix wlsc che percinent queuiics of compliance with Seccioonn 14=THOT and
1E=1RGG:], HiEiH: 18LT.

Anbl=iniom sntrse vas oot opperest dand 1t saezs rolatdons hetusen Eis

i, Waorfepghcmss Plast; Cesm. & Trlamatiorsal Unie of Eleotrsoal Fodis

mad Msafine Waprkers, AFI-CR0. 380 Wl80 T4TE, BB LR 2EAT [3BEE]
-f=




L O

- - I

10

1%
14
ld
15

>
-

8

EE
e
)
g
a0
21
g

murkins have heec Telacively good,

&+ Frooche resord, AC appuufe Eusloedvy) tlhet the Enployes E=a Iz the
puat imed igw discrezdon to oubooneTracr work Char ic Ped's lea bnp cpfesilve
Far the ceaft eaplayess, under conc=ast WiCh Che BEaplevus sndlet o comply
sick Bectiong 1E=I8M3 wnd Ub-1A0Y. 1 R0 M, L8eF,

3. Tha chivd ordterdon de of sousws clopaly- =elated o chesecond and
here-ageln judging froo the feccs dvailalile In rhe Teoprd, Chore 4oep not
vEpdnT to bn ooy marked deviation or "sobstanctal variance! foom maetoecglays
webt prantisnn.  [See podnt of foct dh.)

fo omd C50 0 In appliing the fowrch eod fifch criterdis eeget.tolthe oucleus
nd Lhe tanok ie deciding IF the Employsr bas besi ssguglng in as usfale labot
practice wiplide bhe mepmding of fectiom BI=1605 {1} dek. DS -He_ ‘Hoelpdn aiss-
pali "Elgnlfleanr detelaeoc® Lecaise he Enpleover sub-sontracost worh mit fron
under the colleccive bharpaininp agreemsnt poverning the catpenrry fargedning snit!
Further, did the Uslon heve the epportanity, o bosgadn an chapges in pubsonieapt-
ing prectices; Af tm-fact; thece wore wny chacgen?  Thene méaliond hevs co-be
afipwiral nnjinTiEnly.

My, Boloos gnipld Fave sascalnod “slgnlficone decrizeot" am n reanli =l
che Taylor-Meliowell cocconct on the copnty, fall: 4F 4k cue o shows chiar chis
wagk-wm hatgalned To3 hyothe Oedan and B Suen sellackbed 1o the CopcToct,

Yot @ffer pzanlning sdald eentracl; these doen not &ppesr to be poy seald deflnpt-
clis of what wock 18 to be dope by the tarpadning unit. “Alsa by contrseciel
GETEERESD, the Employer 1b permitted Snomse LB diperebloan L détemmizing

che ‘quantity of sork”

A for che peintennoow versus mne sonsbenctlom srpunent, Seccion 1n-THRi,
Bog:Me 1947, legees the Tnplexer o conkdderalila sacene of larivede dn o deter=
pdsdng what wrk-ulonld b seenplaed Tich the tes choasand’ dellas (52, MO0
requitesent with- Ehe wede Vin shecbpinice o The booed," {6ee lipen 17, fa )
Therslfore, 1t ziuld be srgopd that the Expiaver tas of the opindes chec-rhe
wark an the Couney Avceeney” s nffices did not requice sibcontrescing 2aC che
aare aptenslve HeTh oo the Lountr tatl did.

Froe-éhepar snnsideracionr thes; A pEronp AEjubenC cul. lie BEAe Thinc Hr
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Boleem'a IuyofF vam not che cesuls of Che Saploves's asmfen of auusding the
tonzroct ta Tavluc-HoDonnsll. The emplorer wee corooblipated o Gesipn this
worl ea Br. BalEnh bacaune 1t wap nor tncended foar Bls by eoncTasr,

Iy eymbldering rhe qusseics nf the ininm's opportsmicyta borpatn ne
the employer's aecioue, aguln the srpmrent can ke used that it sos the EZn-
pln;.'u:r'u precegatlve, o wocacdanse witk the cimiruct, o decide what worcie
wad ko he deme  chun abrogoting any ducy coo bergaln on Uhe eibjecp.

Tt ermbrict dnss not Teslly detine suftiolencly who was Li rha barpalns

ing mnic. Hr. Cefdpan tmecified that i wen his 'encent” (crempcoripc page 79

In mEgOTINCENE The Egmbeicl;, Ehit Hr. Boltan smd Heo Swilivas wald do ed1
snncenance’ work for the Explayer- s wles stated: "There wap mot talk (in
the nogorlacion’ of who wes En be the seplovss.  ®e dHdd defindicelr nention
Hro Hnlton: and Hr. Sulliwsn diesleg toe paplod nf negetdsginne™, Wr. Cefigsn
bus wlao gaked; "ot wbhetheér oar not 4o wes HMr. 2olcoe seo e BollIvai,
you GCEEY had heriwdSckbdnn, o you peil] cloim jurdsdiction ower the warkT"
Mr. Codigen replied, ®riphr"  (tro p--H 0

Tha Tinton then Yeloten' o011 asintenaccs wack hy contsack, s Lt wan
intended™ thet Mr. 28lcom Wi Co beit 35 Ehe medE: o Ya2 . Fhere laocab s spebisnoe
al thuas clader or intencfons on peper. nor M cha Daden cver clals as aral
E0nETLEL.

Mr,  cEddpen called wrruntion [o-drEicie TE. Rascion i of the sopETach ae

Lhe £lauee thes aubstanciaoted these claies sud intencices. The perilinest
13nlltuiiﬁ'— ruudil - "the Enplover cecopnized the Uoion ns the ex=ludive borguin-
.:ll'l: agaul With suspees kb HAEER, Fesmrecaf wirk, and-pcher cnndicicne of employ-=
-itlﬂ'l-'l: Eur employdas in thu hergeining unic:™ Tt e §ifficalt to oconmcrue chat
this warding sukdtanciates bha clalme and Sncescione of the Undsn.

T am mnr oonvinced chac ic was Enployec's incesc thart Mr. Boloon s&ab oo
b emplires cnder the sames conddclome &5 M. -Eullivan, the acher Councy Cer-
peater . Wln say Bave-secseival moeisllar wvage. Fetothe Esplayes sladna thet

ores BC Lhe clss of odgifiacics on the sanspact dn sussblim, Fundd Wis@ nbE

bidgecad foe &n eddipicmal chepenter. (EE.  pe 1T hlrheisgh chore 13 oo

!ﬂllu.'urlun‘hvl'r!.l wvlidaoes mibwittisd Er mithetenciaks this clale, 1B w@iild nht  nif=
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Prise Ee dn visw of the peculiar bargpainlog thud vaes dnoe pn o the contraensz:

Pinalfy, witbsut delving dinco MLEE prefudast’ consesning the welivdr of
hasgmining Tighcs o deaply, £t hog bDees Fownd-thue 4f someshing. 40 opazif-
fzally stoted in @ collestlve barpaining Ofrecsest, then thar topic is clbped
o firLhir n-gntu:!nun.i" Iy ugrespent, the Eapiover lme the tipht tn de-
cermles the ‘uanticy of werk™ co he dome by the nboeurely defined barpaining
untt. The Employer sven recalus “sll rightn ner otherwise cpaciflcally
Fuvered Iy chis wgreeoenc,” These faste wre devastacing co cha Gndoc's cane,

In Sueswry then, for the boion co suAtafn tty chergs chas the Peplover
fau wmpuged in an uafaly Inbap proctice, ic-hed 1o ahew thsk work wan sub-
CORECALCEd sut from ooder che collestive herpaining sgrecsent Bebwuen Bhe Foe
ple¥sc and the Undon, ssd furcher that chis weticn sme takes =it

klvdzg the Unfon § chusce to - herpgadn oo che motcer, The lniam alna En2 en

Show chat' thies sction wan relatud directly to the layoft of Be. Baleen.  In

ay upinlon, Hie prepondeconce of ‘evidence ©n quite conbrary e chabg Db
Tequlisleas For the sepcoinment of ULF Pa. 3, 1975, 14 was'noc Tequired- thir tha
work in guestion be agalgesd, te thids hasguining unic, ond- there is @ quoa-
tion that Mr. Boltes sen sver a "foll-cine" mesber of che anig In the aame
aanns ap the other Cosuty Carpeatéry M- Sullivasm.
Thers Tunnine cioe qoeecion of Ehe County palnter eoclicdng onochi Councy
Jofl projeses: Thin Lm sddicion tocche alicddy feaciics af mor nocifring ao
ceplayas of poenitln Layoff well fn odVobes of mack sctim, only parves o
pxpcerbare aml camplicate thie Sdapoce. Yoo thede fasts are nob really auf-
floiens o busteln an wmEndr labor proccice charps fn ehiis e,
Afcer d1lipent comeddaration of the forepsisg Ffactu, I us
gulig En recommend chac this ebapge ba diwslppmd.  Thin shauld net be in-
s Eg.lmu Teol Carp JO0 . MLER fod, 80 NS koA, I0ORESN JERE. ATdar 1 7o r
13 H.I-..flé' JEEL 48 Foew Taog
= Relra ks P louer ol fhe ifnlod hete aal ety hargainad oo TIPTIe -
siar mubiest, s#ither perty sm orofuee righefiilly 0 3 mapeniag of the
SOHIXesD o thad gubdgod, wniilothe fine spesifiad by thy Vpefpering
Provigion: of She edantrast. Jn thia sudk, iF the contregs hed not spokay
o the Baplewpr's Hght to detarmine the quanefsy of ueri.  $he wmisn oxid
Mg pewsned B0 reobvn $He meEread dn ke motter. Srioonse odfae
arbidpatiom nzofrin agn be upelined 'to repslve Aeaputag: Ll SaieTan

ooRtnas thiergretacion: cod god i pessills he Wit nothel pose ot Aoed Zf
OLh Macisnery e imk iRl
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Carpzaied an n licenpe Sor-puElic mplovers ool subesakcact ohrk gechour coss
muilring: lakor orgonfexcioes, On the contoary, pablis wesloyecs wist be cog-

nizanc of thels respeoeihilicy tu barpals g wnrk th be subiontescted st 0 e

affecco any ‘menbet nf o tolleotdve bargalnlog wnit. Subeoncroccing cuusnsat
be wawnd a8 an anzi=inlencweapon if the policles ol bhe Montins Fublie Espiopess
Callesiive Barpaloing A=t 's+w Eo L off prruerel
It 1a =y hope thuot Boch picties e this dispute wld sapntintes mocw
gerlously asd cospetencly ln the Fobire dn order to prevent seeh diupstes, snd
Lo give b exployese in quadtion & more realiscic pdccure of pha Leus smiore
af theilr mmploymane.
LIT: COHCIESICES . GF LA
The mllegocion thal the Employer has augsged’ Ln' ac ucFofr Jabor praociis
witlin the peaping of Secticn B20-1405 (1) (@), BoS ¥ 19470 has mot GEss Sig=
telnmt By Ehe lntom.
[¥. NECOMMENDED CREE
It fia roccrmended, sftex coeslderstios nf rhe forsgplsg Fiedingas af
Fuct Conclusions ol Law, wnd sipomn che enzire tecotd of the sane, that NF

Ba. 3, 1975 he dinnissed in Ltw ecklretr;

Pared s _ﬂ day of %. 1575,
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